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AGREEMENT ON THE OPERATION OF
LEASED AND TENANTED PUB AGREEMENTS
CONTAINING PURCHASE OBLIGATIONS (i.e. TIED PUBS)

The Parties to this agreement are:

Landlord Representative:
The British Beer & Pub Association (BBPA)

Tenant/Lessee Representatives:
The British Institute of Innkeeping (BIl)
The Federation of Licensed Victuallers Associations (FLVA)

The Landlord Representative and the Tenant/Lessee Representatives hereafter
referred to as ‘the ‘Parties’ have reached agreement on the following:

This Agreement, and any Code of Practice flowing from it, shall be implemented in

accordance with the following principles.

The Parties agree that full disclosure of all relevant information is an essential feature
of their relationship and in particular the Pub Companies (i.e. members of the BBPA
operating leased and tenanted pubs with purchasing obligations) will provide, as a
minimum, the information set out below (where relevant) to any prospective tenant or

lessee at the start of new lease, tenancy or rent review negotiations.

The Parties agree that, as a matter of principle, the rental calculation model shall be

based on a lawful application of statute and common law.

The Parties agree that, as a matter of principle, contracts should be fair and

reasonable and comply with all legal requirements.
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BBPA Code of Practice

10.

11.

12.

The BBPA will revise its Code of Practice in accordance with the terms of this
Agreement. Adoption of the revised BBPA Code of Practice is a mandatory
requirement for members of the BBPA who operate leased or tenanted pubs with

purchasing obligations

A full copy of the BBPA Code of Practice and an individual Pub Company's own code
of practice will be provided to all new and existing tenants or lessees. All Pub

Company codes of practice must be accredited by the BII.

The BBPA Code of Practice will be binding as between the Pub Company and the
tenant or lessee and will not be capable of being altered unilaterally. Future revisions
to the BBPA Code shall be carried out in consultation with Tenant/Lessee

Representatives.

The BBPA Code of Practice will include provisions concerning Business
Development Managers in respect of competence standards, a procedure for

complaints and a mechanism to resolve disputes.

The BBPA Code of Practice will require members to describe the various rental and
purchase obligations offered by the Pub Company (e.g. short term tenancies, fully
repairing leases and the nature and scope of the product purchase obligations).

Pub Companies’ codes of practice must include all provisions under the BBPA Code
of Practice and be BIl accredited.

In addition, and as a minimum, the Pub Companies’ individual codes must make

clear the Pub Company's policy in respect of the following.
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PUB COMPANY OBLIGATIONS

Rent Setting and Review

13.

14.

15.

16.

The setting of initial rent and its subsequent review shall be handled fairly, with

reasonable allowances made for costs and sustainable trade.

The assumption upon which the FMT calculation is based should be made clear to
lessees ahead of the rent review. The same information that is provided at the
commencement of new lease negotiations shall be provided automatically to all
lessees at the start of a rent review negotiation. In addition to a breakdown of costs,
detailed information on the assumptions made on turnover by income stream shall

also be provided.

The guidelines for rent setting are established by an independent body (RICS) and
applied to all leases and tenancies. It is recognised that the independent body will
keep its rent setting guidelines under review. Amongst other matters which the
guidelines will need to take into account of are any resulting legislative changes and
court rulings. Any resultant changes arising from such developments of the
guidelines must be adopted and applied to all leases and tenancies as and when
they are made public. (For the avoidance of doubt, the Parties agree that the RICS
should act as an independent professional body and, while it may receive
submissions from both the landlord and the tenant when considering its guidelines,
neither the Landlord nor the Tenant/Lessee Representatives should take part in any
way in the RICS's decision-making process.)

Upwards only rent review clauses shall not be included in leases. Some existing
agreements with lessees will not be compliant with current practices. Wherever
possible the opportunity shall be given for lessees to convert to new agreements if
terms can be agreed or by a legally enforceable exchange of letters transferrable to

successors in title.
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17. All rent review clauses should be capable of upwards and downwards reviews.

18. Where a tenancy or lease refers to indexation by reference to the RPI, Pub
Companies will undertake to notify their tenants or lessees that the adjustment in the
rent may be upwards or downwards. Wherever possible the opportunity shall be
given for lessees to convert to new agreements if terms can be agreed or by a legally

enforceable exchange of letters transferable to successors in title.

19. Rent review disputes can be resolved at the lessee’s option under the Pub
Independent Rent Review Scheme, (administration of which is funded by BBPA
members but with fees payable by both parties to the dispute). Where such a dispute
is not resolved between the landlord and the tenant or lessee, this does not remove
the right to arbitration but the tenant/lessee will waive such a right if the option to
refer to the PIRRS is taken. The list of valuers involved in the PIRRS scheme is
approved by the management board which comprises representation from
Association of Licensed Multiple Retailers (ALMR), Bll, BBPA, FLVA and the Guild of
Master Victuallers (GMV).

Disclosure and Transparency

20. The Pub Companies shall provide the shadow profit and loss (P&L) account in
sufficient detail to enable a prospective tenant or lessee to take proper professional
advice upon the terms conditions and effect of the tenancy or lease being offered.
Such information shall include, as a minimum, full details of all cost assumptions
broken down into wages, utilities, rates, insurance, repairs and maintenance,
operational costs and “other expenses”,' including marketing and promotions,
entertainment, door staff, licensing costs and licensing conditions where they are
identified, which the pub companies have factored into their rent calculation. Further
details shall be provided where available or an explanation given where it is not.

' BIl has undertaken to develop a pre-entry training qualification. The BBPA will work with the Bl to
deliver such a qualification.
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A shadow P&L shall also be provided to all lessees ahead of the commencement of

any rent review negotiations.

A shadow P&L will be prepared by the Pub Companies in good faith on the basis of
reasonable assumptions. The Pub Companies undertake to provide such information
and detail that is available as the prospective tenants or lessees and/or their
professional advisers request to enable them to verify the assumptions in the shadow
P &L.

In producing a shadow P&L, the Pub Companies should — for the avoidance of doubt
— produce a financial health-warning statement. This would be akin to the warnings
attached to financial products such as endowments. Financial advisers to lessees
and tenants should also make their clients aware of the effects of changes on the

business plan.

Shadow P&Ls provided by the Pub Companies should be produced and drafted by a
properly competent individual. There is an obligation on the Pub Companies to be full
and frank and to disclose all relevant information material in their possession to the

rent review process.

The Pub Companies shall draw the prospective tenant's or lessee’s attention to the
availability of the ALMR Benchmark Report and any other relevant independent

benchmark reports of which they are aware.

The BBPA Code shall incorporate a checklist of information to be requested by the
tenant or lessee from the Pub Companies. This will be based on the FLVA Green
Paper. An explanation will be given to prospective tenants or lessees by the Pub

Companies where such information is not available.

The assumptions included in the rental calculation model for rent review purposes

should be explained.
5
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28. The Pub Companies shall ensure that any additional goodwill attaching to the
Premises attributable to having achieved a greater level of business than an average
competent tenant and the effects of the tenant's or lessee’s improvements are
disregarded.

29. When calculating GPs the prices charged to the tenant or lessee by the Pub
Companies in the agreement should be used.

30. The rateable value used in the rent assessment will be the actual rateable value

where available or the estimated rates based on FMT.

Purchase Obligations

31. Where beer is supplied under a tie Pub Companies will be transparent about prices
charged, qualifications for discount and whether they will allow a guest beer supplied
direct from a small brewer to be purchased outside the tie.

32, Where wet products other than beer are also supplied, the terms of the purchase
obligations attached to these products will be made clear according to the type of
agreement.

33.  AWP machine tie (Category C machines) — Pub Companies will make it clear in the
process of profit valuation where machine income sits (Pub Companies will remove
machine income from the divisible balance) and it will be shown below the divisible
balance bottom line.

Insurance

34. Pub Companies will price-match and make available full details of insurance policy
and any excess applicable.
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Buying Out
35. The Pub Companies shall develop a protocol setting out minimum standards for the
operation and application of flow monitoring equipment, including any further prima

facie evidence available.

Restrictive Covenants

36. Individual Pub Companies must make their policy on restrictive covenants clear.

TENANTS/LESSEES OBLIGATIONS

Tenants/Lessees must:

3. Obtain accredited pre-entry training® to enable them to evaluate and understand the
contract they are seeking to enter into. Such training should be to the Qualification
Curriculum Authority accredited standard.

38. Produce an appropriate business plan with advice from suitably qualified
professionals experienced in the leased/tenanted pub sector in respect of legal and

financial matters to ensure that the business plan is achievable.

39. Ensure that any assignee of their lease receives the financial information disclosed
by the pub company at commencement of the assignor's interest and actual trading
figures and accounts for the preceding three years where appropriate. Where

information is unavailable the reason for this will be disclosed.

2 Once such accreditation becomes available. The Pub Companies have undertaken to work with Bl
to develop a suitable qualification as soon as possible.
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40.  All pre-entry requirements (including holding a personal licence under the Licensing
Act 2003) concerning training or evidence based certification of professional or legal
advice shall be capable of being waived by the Pub Company in the case of existing

lessees or tenants or experienced operators, on production of suitable evidence.

41, On assignment a lessee will disclose information as if it were the original landlord
and will advise a prospective assignee that he must demonstrate that he complies
with pre-entry training, has obtained qualified professional advice and has produced
a business plan. Equally the requirement for pre-entry training or professional advice
is capable of being waived by the assignor providing that evidence is sanctioned and
approved by the Pub Company.

42. Pub Companies will not agree to an assignment unless the requirement contained in
paragraph 41 above has been complied with.

IMPLEMENTATION TIMETABLE

43. The BBPA undertakes to incorporate the clauses in this Agreement into the BBPA
Framework Code of Practice on the Granting of Tenancies and Leases to be referred
to as "Revision 3". The Tenant/Lessee Representatives shall scrutinise the draft to
ensure that all parts of the agreement are properly included in the revised draft of the
Code.

44, The implementation of the BBPA Code shall be undertaken in accordance with the
following timetable.

a. The revised BBPA Code (Revision 3) shall take effect from 1%t January 2010.

b. BBPA Members will have three months to incorporate the BBPA Code (Revision 3)
into their individual Codes of Practice











